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PART I - OVERVIEW

1. As this Court and others have repeatedly held, there is a crisis of anti-Black racism in
Canadian society, which is evident in the mass incarceration of Black prisoners. Systemic anti-
Black racism in the prison system takes the form of Black prisoners serving sentences at higher
levels of security, without access to critical rehabilitative programming, and resulting in more
limited opportunities to be granted release and parole. The question on this appeal, of whether
habeas corpus is available to federal inmates to challenge a denial-of-transfer decision, therefore
necessarily engages racial justice issues that require consideration of the substantive equality

principles that animate s 15(1) of the Charter.

2. As a result of Black prisoners’ unique vulnerabilities in risk classification and transfer
decisions, BLAC submits that the Supreme Court’s directive in Martineau v Matsqui Institution,

21

that “the rule of law must run within penitentiary walls,”" cannot be achieved unless the remedy
of habeas corpus, the “Great Writ of Liberty,”” is both equally, and meaningfully, available to

Black prisoners, especially where the alleged deprivation of liberty is related to a denial of a

transfer to a lower security classification.

3. BLAC submits that access to habeas corpus for denial-of-transfer decisions would be

consistent with this Court’s decision in Morris, the Charter guarantees of s 10(c) and s 15, and the

! Martineau v Matsqui Institution, [1980] 1 SCR 602 at 622.
2R v Gamble, [1988] 2 SCR 595, at para 72.



https://scc-csc.lexum.com/scc-csc/scc-csc/en/2541/1/document.do

Corrections and Conditional Release Act, SC 1992, ¢ 20 (“CCRA”) which codifies an inmate’s

right to be held in the “least restrictive environment.”>

PART II - FACTS

4. BLAC accepts the facts as set out in the Appellants’ factum, and takes no position on

disputed facts.

PART III - QUESTION IN ISSUE

5. BLAC’s submissions focus on the impacts on Black inmates of denying habeas corpus
review for denial-of-transfer decisions. BLAC submits that the right to substantive equality
guaranteed in s 15 of the Charter ought to inform this Court’s analysis of the availability of habeas

corpus.

PART IV - ARGUMENT

A. Substantive equality and s 15 Charter values ought to inform this Court’s analysis of
the availability of habeas corpus

6. The Supreme Court has repeatedly held that the provisions of the Charter should be
interpreted in light of one another.* As the Court held in R v Lyons, the “amplification of the
content of each enunciated right and freedom imbues and informs our understanding of the value
structure sought to be protected by the Charter as a whole and, in particular, of the content of the

other specific rights and freedoms it embodies.”’

3 Corrections and Conditional Release Act, SC 1992, ¢ 20, s 28. See also, Appellants’ Factum at paras 5-8.

4R v Rahey, [1987] 1 SCR 588; Dubois v The Queen, [1985] 2 SCR 350; Law Society of Upper Canada v Skapinker,
[1984] 1 SCR 357.

> Rv Lyons, [1987] 2 SCR 309 at p 326.



https://canlii.ca/t/7vr2#sec28
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii52/1987canlii52.html?autocompleteStr=%5B1987%5D%201%20SCR%20588&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii10/1985canlii10.html?autocompleteStr=%5B1985%5D%202%20SCR%20350&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1984/1984canlii3/1984canlii3.html?autocompleteStr=%5B1984%5D%201%20SCR%20357&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/248/1/document.do

7. In particular, the equality rights enshrined in s 15(1) of the Charter play a significant role
in interpreting the scope and content of other Charter rights. As Justice McIntyre observed in
Andrews v Law Society of British Columbia, “the section 15(1) guarantee is the broadest of all
guarantees. It applies to and supports all other rights guaranteed by the Charter.”® The Supreme
Court has since held, the “interpretive lens of the equality guarantee should therefore influence the

interpretation of other constitutional rights.”’

8. As such, BLAC submits that the guarantee of substantive equality informs the scope and
content of the s 10(c) interests and other Charter rights engaged in this appeal and ought to inform

this Court’s analysis of the availability of habeas corpus for denial-of-transfer decisions.

0. Substantive equality requires “attention to the ‘full context of the claimant group’s
situation,” to the ‘actual impact of the law on that situation,” and to the ‘persistent systemic

disadvantages [that] have operated to limit the opportunities available’ to that group’s members.”8

10. When considering the availability of habeas corpus in the instant case, this Court must
consider the circumstances of Black inmates, including the ongoing marginalization and mass
incarceration of Black communities to devastating effects.” In 2001 in R v Golden, the Supreme
Court recognized that, “African Canadians and Aboriginal people are overrepresented in the

criminal justice system.” ! The Supreme Court has since repeatedly recognized that Black people

® Andrews v Law Society of British Columbia, [1989] 1 SCR 143, atp. 185.

7 New Brunswick (Minister of Health and Community Services) v G.(J.), [1999] 3 SCR 46 at para 112, per
L’Heureux-Dubé J concurring.

8 Fraser v Canada (Attorney General), 2020 SCC 28, at para 42, citing, Withler v. Canada (Attorney General),
[2011] 1 SCR 396, at para. 43; Kahkewistahaw First Nation v Taypotat, [2015] 2 SCR 548, at para. 17.

% For example, the “war on drugs” and mandatory minimum sentences. R v Jackson, 2018 ONSC 2527, at paras 40-
47. R v Le, 2019 SCC 34, at paras. 90-97; R v Ahmad, 2020 SCC 11, at para. 25; R v C.P., 2021 SCC 19, at paras.
88-89. See also R v Kirkpatrick, 2022 SCC 33, at para. 165 (concurrence).

10 R v Golden, [2001] 3 SCR 679, at para 83.
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https://www.canlii.org/en/ca/scc/doc/2001/2001scc83/2001scc83.html?autocompleteStr=r%20v%20golden%20&autocompletePos=1

are more likely to experience proactive and aggressive policing!! and are more likely to be stopped,
questioned, arrested, searched, charged, and assaulted by police.!? As a result, Black people
experience disparities in pre-trial detention, sentencing, and release conditions,'? resulting in the

“gross over-representation” of Black people in provincial and federal prisons.'*

11.  The Supreme Court of Canada has confirmed that habeas corpus is flexible and evolving,
and is “not now and never has been a static, narrow, formalistic remedy.” !> Indeed, the Court has
pronounced that “its scope has grown to achieve its grand purpose — the protection of individuals
against erosion of their right to be free from wrongful restraints upon their liberty.”'® This is
evidenced by the evolution and expansion of the availability of habeas corpus to challenge
circumstances beyond commitment to custody or detention since 1985.'7 The expanded scope of
habeas corpus, which makes it available to challenge decisions that deprive an inmate of the
residual liberty available to the general inmate population, is said to allow the writ to “free inmates

from a ‘prison within a prison’”.'8

12. Black inmates’ Charter and statutory rights do not exist in a vacuum. In order to give life
and meaning to substantive equality as well as the flexibility of the remedy of habeas corpus, this
Court must consider the full context in which Black inmates are denied access to habeas corpus
for denial-of-transfer decisions: a criminal legal and prison system that disproportionately and

systemically disadvantages Black people generally and Black inmates, in particular. Moreover,

""Rv Le, 2019 SCC 34, at paras 87, 90, 94-97; R v Grant, 2009 SCC 32, at paras 154-155.

2R v Le, 2019 SCC 34, at paras 91-97.

13 R v Morris, 2018 ONSC 5186 at para 22.

4 R v Morris, 2018 ONSC 5186 at Appendix “A”, citing Office of the Correctional Investigator (OCI), (2013a), A
Case Study of Diversity in Corrections: The Black Inmate Experience in Federal Penitentiaries.

'S May v Ferndale Institution, [2005] SCR 809 at para 21.

1 May v Ferndale Institution, [2005] SCR 809 at para 21.

'7 Dorsey et al v The Attorney General of Canada, 2022 ONSC 2107 at para 26.

18 Dorsey et al v The Attorney General of Canada, 2022 ONSC 2107 at para 26.
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given the documented manner in which systemic anti-Black racism operates to directly impact the
interests at stake here — Black inmates’ security classification and, therefore, their access to transfer

to lower security prisons — cannot be ignored. '’

B. The unique vulnerability of Black prisoners in the security classification process
demands that habeas corpus be equally, and meaningfully, available to Black
prisoners

13. The unique vulnerability of Black prisoners to unequal treatment in the prison system has

been reported on by the Office of the Correctional Investigator (“OCI”), the ombudsperson for
federal prisons; is repeatedly cited by courts; and has been the subject of judicial notice in this
Court, and courts across the country.?? As the Superior Court and this Court noted in Morris, the
concerning circumstances of Black prisoners in federal custody have been well documented,
including by the OCL?! to such an extent that both Justice Nakatsuru and this Court held that the
expert report admitted in that case could largely be the subject of judicial notice.?? That report,
which has been held up as required reading for lawyers and judges, stated:
Despite a decline in the overall inmate population, the number of Black offenders confined in
Canadian federal correctional institutions increased by 75% in the decade leading up to 2012.
Whereas Black Canadians represent just 2.9% of the overall Canadian population, they
accounted for 9.3% of the total federal prison population (Office of the Correctional
Investigator, 2013a). Of concern is both the increasing representation of Black Canadians in

federal custody, and also their treatment within these institutions (OCI, 2013a; b; 2014; 2015;
2016; 2017)...%

19 R v Morris, 2018 ONSC 5186 at Appendix “A”, citing Office of the Correctional Investigator (OCI), (2013a), A
Case Study of Diversity in Corrections: The Black Inmate Experience in Federal Penitentiaries; OCI, (2013b),
Annual Reports of the Office of the Correctional Investigator 2012-2013; OCI, (2014), Annual Reports of the Office
of the Correctional Investigator 2013-2014; OCI, (2015), Annual Reports of the Office of the Correctional
Investigator 2014-2015; OCI, (2016), Annual Reports of the Office of the Correctional Investigator 2015-2016;
OCI, (2017), Annual Reports of the Office of the Correctional Investigator 2016-2016.

20 R v Le, 2019 SCC 34, at paras 83-86; R v Jackson, 2018 ONSC 2527, at paras 82-86; R v Morris, 2018 ONSC
5186, paras 9 and 21; R v Lugela, 2021 ABPC 310, at paras 49-50.

2L R v Morris, 2021 ONCA 680 at para 40.

22 R v Morris, 2021 ONCA 680 at paras 41-42.

23 R v Morris, 2018 ONSC 5186 at Appendix “A”.
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14. The OCI has found that Black inmates are more likely to be placed in maximum security
despite having lower risk scores on entry, and are less likely to than their counterparts to have
those scores lowered.?* In addition, the OCI found Black inmates to be over-represented among
those admitted to segregation®® and more specifically that while “Black inmates accounted for
9.3% of the total inmate population in FY 2011/12 they accounted for 11.7% of inmates placed in
involuntary segregation.”?® The result of these practices is that Black inmates are less likely to be
transferred to medium or minimum security prisons, and indeed, are more likely to be impacted
by denial-of-transfer decisions. Black inmates are also more likely to be marked as gang-aftiliated

and have force used against them.?’

15.  Based on the OCI’s findings, courts have accepted that despite being classified with lower
risk scores, Black inmates have been more likely to be placed in maximum security.?® In addition,
Black inmates are less likely to have their custodial scores lowered so that they might be transferred
to medium or minimum security prisons.?® It would appear then, that at some stage between risk
classification and prison placement, Black inmates are “classified as higher risk, deserving of
maximum security,” and it does not appear that this assessment is meaningfully reviewed, let alone

reversed, at any point.>°

24 R v Morris, 2018 ONSC 5186 at Appendix “A”.

2 R v Morris, 2018 ONSC 5186 at Appendix “A”.

26 R v Morris, 2018 ONSC 5186 at Appendix “A”, citing OCI, (2013a), 4 Case Study of Diversity in Corrections:
The Black Inmate Experience in Federal Penitentiaries at 23.

21 Annual Report of the Correctional Investigator 2016-2017 (Ottawa: Minister of Public Works and Government
Services Canada, 2017) at pp. 55-57, cited in Affidavit of Professor Michael Jackson affirmed January 11, 2021,
Exhibit D: Expert Report dated December 28, 2020, ABC, Vol 1, Tab 8-D at 107-114 [Jackson Report], at Footnote
62, p. 113.

8 R v Morris, 2018 ONSC 5186 at para 22, citing OCI, (2013a), 4 Case Study of Diversity in Corrections: The
Black Inmate Experience in Federal Penitentiaries at21.

2 R v Morris, 2018 ONSC 5186 at Appendix “A”.

30 R v Morris, 2018 ONSC 5186, at Appendix “A”;
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16. This is significant because Black inmates’ security classification and placement impacts
on their experience of incarceration, and their likelihood of release, given that the conditions of
incarceration and inmate experiences in minimum security institutions are vastly different to those
in medium security institutions.®' In particular, BLAC adopts and relies upon the Appellants’
submission that “transfer to minimum security is also in practice a necessary precondition to

eventual conditional release.”>?

17. The circumstances of Black inmates’ risk classification and prison placement is juxtaposed
with the requirement under s 28 of the CCRA that:
CSC take “all reasonable steps” to ensure that each prisoner is held in the least restrictive
environment”, having regard to the degree or control necessary for safety and security; the
prisoner’s access to community, family and a compatible cultural and linguistic environment;
and the availability of and prisoner’s willingness to participate in appropriate programs and
: 33
services.
In the face of the OCI’s own reports, it would appear that Black inmates are disproportionately

denied the right to be placed in the least restrictive environment as guaranteed by the Charter and

codified in s 28 of the CCRA

18. Ultimately, the number of Black inmates in higher security classifications upon entry to
federal prisons, as well as the difficulty Black inmates face in being re-classified into lower
security classifications, is a phenomenon which can only be understood in light of structural and
systemic anti-Black racism.** It further demonstrates that the liberty interests of Black prisoners

are uniquely vulnerable in the security classification process. In BLAC’s submission, in order to

31 Appellants’ Factum at para 9.

32 Appellants’ Factum at para 9, citing Affidavit of Professor Michael Jackson, KC affirmed January 11, 2021
[Jackson Affidavit], Tab D: “Expert Report” ABC Tab 7(D) at pp 92-93.

33 Appellants’ Factum at para 6.

3% R v Morris, 2018 ONSC 5186, at Appendix “A”.
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give meaning and equal access to the right in s 10 (¢) of the Charter to challenge the validity of
one’s detention and to the remedy of habeas corpus, this Court must consider and weigh these
realities in its determination of the question on this appeal.

C. Access to habeas corpus is a necessary tool to mitigate systemic racism in the prison
system

19. BLAC submits the availability of habeas corpus to Black prisoners, such as Mr. Dorsey,
to challenge a denial-of-transfer decision, is a critical judicial avenue by which systemic racism in

the prison system may be mitigated.

20.  In Morris, this Court held that the persistence of systemic anti-Black racism in Canadian

social institutions, and its insidious impact, is beyond doubt:
It is beyond doubt that anti-Black racism, including both overt and systemic anti-Black racism,
has been, and continues to be, a reality in Canadian society...That reality is reflected in many
social institutions, most notably the criminal justice system. It is equally clear that anti-Black
racism can have a profound and insidious impact on those who must endure it on a daily basis...
Anti-Black racism must be acknowledged, confronted, mitigated and, ultimately,
erased.’’

Morris affirms that sentencing judges are required to take anti-Black racism, and its specific impact

on a Black offender, into account in sentencing, whether by judicial notice or social context

evidence.*® Noting that sentencing processes have always been highly individualized, this Court

held in Morris, “[w]hat is new is the kind of information provided in reports like the two filed in

this case and a judicial willingness to receive, understand, and act on that evidence.”*’ In

Morris, this Court also cautioned that sentencing judges, “must acknowledge societal complicity

in systemic racism and be alert to the possibility that the sentencing process itself may foster

35 R v Morris, 2021 ONCA 680, at para 1, citations omitted, emphasis added.
36 R v Morris, 2021 ONCA 680, at para 13.
37 R v Morris, 2021 ONCA 680, at para 107, emphasis added.
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that complicity,””® and that it is only through “[a] frank acknowledgement of the existence of,

and harm caused by, systemic anti-Black racism” that the sentencing process may be disassociated

“from society’s complicity in anti-Black racism.”*’

21.  As set out above at paragraphs 13-15, the federal prison system is no exception to the
pervasiveness of systemic anti-Black racism in society. Systemic anti-Black racism is manifest in
the conditions of detention which Black inmates face in the prison system. In BLAC’s submission,
this systemic racism is reinforced and perpetuated by the present unavailability of habeas corpus
to challenge a denial-of-transfer decision, and the inadequacy of the internal grievance system and
judicial review process in Federal Court to remedy unduly restrictive and unequal conditions of

detention.*’

22. The crisis of mass incarceration impacting Black communities operates from arrest to
incarceration, and systemic anti-Black racism cannot be confronted, mitigated, or erased, until
judicial attention is paid to the conditions and circumstances of Black prisoners. Security
classifications impact access to programing and parole eligibility*! — ultimately determining the
severity and length of a Black inmate’s sentence. Indeed, the conditions in which Black offenders
serve their sentences have frequently been the subject of concern in courts in this province, and

others*? — seriously harming the goal of “equal justice for all.”*?

38 Emphasis added.

3 R v Morris, 2021 ONCA 680, at para 86.

40 BLAC adopts the submissions of JHSC with respect to the inadequacy of CSC’s internal grievance process and of
judicial review in Federal Court for inmates to challenge denial-of-transfer decisions.

41 Appellants’ Factum, at paras 9-10 and 15.

4 R v Morris, 2018 ONSC 5186, at Appendix “A”; R v Marfo, 2020 ONSC 5663, at para 52; R v Faulkner, 2019
NSPC 36, at para 17; R v Riley, 2019 NSSC 92, at para 18.

4 R v Morris, 2021 ONCA 680, at para 106.
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23. Given their overrepresentation in higher security classifications, it is apparent that the
outcome of this appeal will have a grave impact on Black inmates. For centuries, the writ of habeas
corpus has been a critical judicial, independent, and unbiased, avenue for ensuring that
deprivations of liberty are consistent with the rule of law.** Yet Black inmates, among the most
vulnerable to systemic racism in the federal prison system, lack access to habeas corpus to
challenge a denial-of-transfer decision, not because of Parliament’s corrections policy, but because
of a line of caselaw from Superior Courts which is inconsistent with the Supreme Court’s view of

the expansiveness and critical importance of this writ.*’

24.  Black inmates cannot afford another barrier to meaningful redress for systemic anti-Black
racism. Their equality as well as their liberty rights are at stake in this appeal. Given the ongoing
crisis of mass incarceration of Black prisoners, and the systemic factors which contribute to this
phenomenon, it is imperative that this Court incorporate an equality analysis in assessing the
availability of habeas corpus to Black inmates for denial-of-transfer decisions. As this Court
recognized in Morris, judicial processes in the criminal legal and prison system have a significant
impact on Black offenders, and can play a critical role in remedying systemic anti-Black racism.
In BLAC’s submission, the availability of habeas corpus to challenge a denial-of-transfer decision
is such a judicial process.

PART V — ORDER SOUGHT

25. BLAC does not take a position on the disposition of this appeal, but respectfully requests
that the appeal be determined in light of BLAC’s submissions. BLAC does not seek costs and asks

that none be awarded against it.

4 Rv Gamble, [1988] 2 SCR 595, at para 72.
45 Appellants’ Factum at paras 26-36; JHSC Factum, at paras 4-12.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 7™ DAY OF MARCH, 2023
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SCHEDULE “B”

RELEVANT PROVISIONS OF STATUTES,
REGULATIONS AND BY-LAWS

Corrections and Conditional Release Act, SC 1992, ¢ 20

Criteria for selection of penitentiary

28 If a person is or is to be confined in a penitentiary, the Service shall take all reasonable steps
to ensure that the penitentiary in which they are confined is one that provides them with the least
restrictive environment for that person, taking into account

(a) the degree and kind of custody and control necessary for
(i) the safety of the public,
(ii) the safety of that person and other persons in the penitentiary, and
(iii) the security of the penitentiary;
(b) accessibility to
(i) the person’s home community and family,
(ii) a compatible cultural environment, and
(iii) a compatible linguistic environment; and

(c) the availability of appropriate programs and services and the person’s willingness
to participate in those programs.
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